THE HUMAN FERTILISATION AND EMBRYOLOGY ACT 1990 SECTION 30 



PARENTAL ORDERS TO GAMETE DONORS (SCOTLAND) REGULATIONS 
1993 

iTitTod’action 

1. These regulations make provisions for Scotland in relation to the 
transfer of le^ parenthood to the commissioning couple , where a child is 
born to a surrogate mother and the gametes used in the child’s conception 
are those of one or both of the commissioning couple. 

2. Section 30(9) of the Human Fertilisation and Embryology Act 1990 
(HF&E Act) allows existing adoption provisions contained in the Adoption 
(Scotland) Act 1978 (as amended) to be applied to a parental order and to 
applications for such an order. 

3. A list of conditions which have to be fulfilled before a ijh rental order 
can be granted, together with the full text of Section 30 of the HF&E Act 
1990, is set out in ANNEX 1. 

4. Parental order proceedings are to be held in private and a curator 
ad litem (see Glossary of Terms - ANNEX 3) appointed in every case. 

5. The functions and duties of the curator ad litem are to be set out in 
court rules which are to be made under the provisions of adoption 
legislation as applied with modifications by these regulations for the 
purpose of proceedings for a court order under section 30. The court 
rules are being • prepared by the Sheriff Court Rules Council and the 
Court of Session. 

THE REGULATIONS 

6. The regulations together with explanatory notes are to be found in 
ANNEX 2. A Glossary of Terms can be found at ANNEX 3. 

7. ANNEX 4 sets out the complete text of the applied provisions, as 
modified. 

8. These draft regulations may be revised as appropriate in the light of 
comments received; in final draft they will then be considered by both 

Houses of Parliament. 
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CONSULTATION 

Comments on these draft regulations are invited by 30 September 1993. 
Please send your comments to: 

Mrs M Robertson 

Health Policy and Public Health Directorate 

The Scottish Office Home and Health Department 

Room 54H 

St Andrew’s House 

EDINBURGH 

EHl 3DE 

Further copies can be obtained from the same address or by telephoning 
031-244 2456. 

ENGLAND, IWALES AND NORTHERN IRELAND 

England, V^ales and Northern Ireland are introducing sei>arate regulations, 
the Parental Orders for Gamete Donors Regulations. These regulations 
are subject to a separate consultation exercise. Details can be obtained 

from: 

Ms J Elliott 

Health Promotion (Administration) Division 

Department of He^th 

Room 418 

Wellington House 

133-135 Waterloo Road 

LONDON 

SEl 8UG Tel: 071 972 4192 
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ANNEX 1 



CONDITIONS WHICH HAVE TO BE FULFILLED BEFOBE A PARENTAL 
ORDER CAN BE GRANTED 



1.1 The child must be genetically related to at least one of the 
commissioning couple. 



1.2 The commissioning couple have made the 

6 months of section 30 coming into force. Mter this, apphcations 
must be made within 6 months of the child’s birth. 



1.3 The child is living with the commissioning couple. 

1.4 The husband or the wife, or both, of the co^mssioning coup^ 
is domiciled in the United Kingdom, the Channel Islands or the Isle 

of Man. 



1.5 The commissioning couple are married to each other and both 
are aged 18 or over. 



1 6 The surrogate parents have consented to the malang of a 
pkrental order (unless they are incapable of consenting cannot be 
found) no earlier than 6 weeks after the birth of the child. 



1.7 No money other than expenses has been paid in respect of the 
surrogacy arrangement unless authorised by a court. 
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SECTION 30 OF THE HUMAN FERTILISATION AND EMBRYOLOGY ACT 
1990 

SeniioTi 30 of the Hiiman Fertilisation and Embryology Act 1990 reads as 
foDows: 

^30(1). The court may make an order providing for a child to be treated 
in law as the child of the parties to a marriage (referred to in this 
section as ”the husband” and ”the wife”) if- 

(a) the child hsis been carried by a woman other than the wife as 
the result of the placing in her of an embryo or sperm and eggs or 
her artificial insemination, 

(b) the gametes of the husband or the wife, or both, were used to 
bring about the creation of the embryo, and 

(c) the conditions in subsections (2) to (7) below are satisfied. 

(2) . The husband and the wife must apply for the order within 6 months 
of the birth of the child or, in the case of a child born before the coming 
into force of this Act, within 6 months of such coming into force. 

(3) . At the time of the application and of the maldng of the order - 

(a) the child’s home must be with the husband and the wife, and 

(b) the husband or the wife, or both of them, must be domiciled in 
a part of the United Kingdom or in the Channel Islands or the Isle 

of Man. 

(4) . At the time of the maldng of the order both the husband and the 
wife must have attained the age of 18. 

(5) . The court must be satisfied that both the father of the child 
(including a person who is the father by virtue of section 28 of tins 
Act), where he is not the husband, and the woman who carried the child 
have fresiy, and with full understanding of what is involved, agreed 
unconditionally to the maldng of the order. 

(6) . Subsection (5) above does not require the agreement of a j^rson 
who cannot be found or is incapable of giving agreement 
agreement of the woman who carried the child is ineffective for the 
purposes of that subsection if given by her less than 6 weeks after the 

child’s birth. 

(7) . The court must be satisfied that no money (other than for expenses 
reasonably incurred) has been given or received by the husband or the 
wife for or in consideration of - 

(a) the maldng of the order, 

(b) any agreement required by subsection (5) above, 

(c) the handing over of the child to the husband or the wife, or 

(d) . the maldng of any arrangements with a view to the making of 
the order, unless authorised by the court. 
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(3). 



For the purpose of an applicsation under this section 

(a'l in relation to England and Y/ales, section 92(7) to (10) of, STid 
Part 1 of Schedule 11 to, the Children’s Act 1989 (junsdicpon of 
courts) shall apply for the purposes of this section to detente *me 
meaning of ’’the court” as they apply for the purposes of that Act 
and proceedings on the application shall be ’’f amil y proceedings for 
the purposes of that Act, 

(b) in relation to Scotland, ’’the court” means the Court of Session 
or the sheriff court of the sheriffdom within which the child is, ana 

(c) in relation to Northern Ireland, ”the court” means ^ the High 
Court or any county court within whose division the child is. 

(9). Regulations may provide - 

(a) for any provision of the enactments about adoption to^ have 
effect, with such modifications (if any) as may be specified in the 
regulations, in relation to orders under this section, and applications 
for such ordei*s, as it has effect in relation to adoption, and 
applications for adoption orders, and 

(b) for references to any enactment to adoption, an adopted child or 
an adoptive relationship to be read (respectively) as references to 
the effect of an order under this section, a child to whom such an 
order applies and a relationship arising by virtue of the enactments 
about adoption, as applied by the regulations, and for similar 
expressions in connection with adoption to be read accordingly. 

and the regulations may include such incidental or supplemental provision 
as appears to the Lcretary of State necessary or desirable in 
consequence of any provision made by virtue of paragraph (a) or (b) 
above . 



(10) . In this section ”the enactments about adoption” means the Adoption 
Act 1976, the Adoption (Scotland) Act 1978 and the Adoption (Northern 

Ireland) Order 1987. 

(11) . Subsection (l)(a) above appKes whether the woman Was in tee 

United Kingdom or elsewheia at the time of ^e placing ^in her of the 
embryo or the sperm and eggs or her artificial insemination". 
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ANNEX 2 



REGULATIONS 

1 Schedule 1 to the Regulations, which is introduced by 

regulation 2(1) states in column 1 the provisions of the Adoption 

(Scotland) Act 1978 which are applied; and column 2 of that Schedule sets 
out the textual modifications. 

Note: It is intended that the full text of the applied provisions (see 
annex 4) will eventually be included in the Regulations as a further 

Schedule. 

2. Schedule 2 to the Regulations, which is introduced by 

regulation 2(2) shows consequential amendment of the Registration of 
Births, Deaths and Marriages (Scotland) Act 1965. 

Note: It may be that consequential amendment of other enactments will be 
added to this Schedule. 

EXPLANATORY NOTE 

3. Opposite each page of the Schedules a page is headed. 

"EXPLANATORY NOTE > NOT PART OF THE REGULATIONS" 

This page describes the changes to each provision of the Adoption 
(Scotland) Act 1978 and the consequential amendment of the Registration 
of Births, Deaths and Marriages (Scotland) Act 1965 and the effect of the 
changes. 
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•Draft Reeulations laid before Parliament under section 45(4) of the Human 
Fertilisation and Embryology Act 1990^®-' for approval by resolution of 
each House of Parliament. 




DRAFT STATUTORY INSTRUMENTS 




1993 No (S. ) 

CHIIiDREN AND YOUNG PERSONS 



The Parental Orders to Gamete Donors (Scotland) Regulations 

1993 



Made 



Coming into force 



Whereas a draft of this instrument was laid before Parliament in 
accordance with section 45(4) of the Human Fertilisation and Embryology 
Act 1990(a) and approved by resolution of each House of Parliament; 



The Secretary c£ State in exercise of the powers conferred upon hm by 
section 30(9) and 45 of the Human Fertilisation and Embryology Act 1990 
and of all other powers enabling him in that behalf hereby makes the 



following Regulations 

Citation, commencement and interpretation 

1. - (1) These Regulations may be cited as the Parental Orders to Gamete 
Donors (Scotland) Regulations 1993 and shall come into force on 



(2) In these regulations unless the context otherwise requires - 



"the Act" means the Human Fertilisation and Embryology Act 1990; 

"the 1978 Act" means the Adoption (Scotland) Act 1978^^^; 

"husband and wife" means the persons who may apply for a paren^ 
order where one or other or both have supplied their 
which have been placed in a woman other than the wife in 
accordance with section 30 of the Act; 



"parental order" means an order under section 30 of ^he Art 
(Parental orders in favour of gamete donors) pro"Viding for a chuo to 
be treated in law as a child of the parties to a marriage. 

Application for the Adoption (Scotland) Act 1978 




^“^990 C.37 
^'’^1978 C.28 
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2. - fl) Tn relation to parental orders and to ^ct^^set^'oS^'in 

and s^ife for snch an order the have effect IriS^ the 

column 1 of Schedule 1 to these 
modifications set out in column 2 of that Schedul , 

C2) In relation to such an order the fo 

Births, Deaths and Marriages (Scotland) Act 1965 »\ 

these Relations shall have effect as set out m that Schedule 



Minister of State, 
Scottish Office 



St Andrew’s House 
Edinburgh 

199 




^^^965 C.49 
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EXPLAKATORY NOTE - NOT PART OF THE REGULATIONS 
SCHEDULE 1 



1 . Applications by Gamete Donors for a parental order 
Section 6 - (duty to promote the welfare of the child) 

Changes to sectioii 6: 

The words "adoption of a child" are substituted by "an application for a 
parental order", the words "or adoption agency" and aU the words from 
"and shall so far as practicable" to the end are omitted. 

Effect 

This section requires the court to consider aU the circumstances first 
consideration being given to the need to safeguard and promote the 
welfare of the child who is the subject of a parental order application. 

Section 12(1) to (6) - C adoption orders) 

Changes to section 12(1) to (6): 

The words "an adoption order" are substituted by "a parental order" , 
the words "adopters" are substituted by "husband and wife (within the 
meaning of the said Section 30 of the Act of 1990)", the words "(not 
being one of the adopters)" are substituted by "(not being either the 
husband or the wife)" and the words "may contain such terms and 
conditions" by "may subject to the provisions of that section contain such 
terras and conditions". These changes apply to section 12(1), 12(3), and 
12(6) only. 

Effect: 

12(1) A parental order is the means by which an authorised court gives 
parental rights and duties relating to a child, to the commissioning 
couple. 

12(2) The parental order does not affect parental rights and duties prior 
to the date on which it is made. 

12(3) When the parental order is made any parental rights or duties 
relating to the child, or a surrogate mother or of a surrogate mother and 
her husband or partner, are extinguished; except, 

12(4) Any duties arising from the establishment of a trust are not 
extingu^hed by subsection 12(3) and the appointments or functions of 
any judicial factor loco tutor’s or curator bonis are not terminated. 

12(6) The court may set conditions on i>arental orders if it thinhs these 
are necessary or desirable. This might be used to provide a condition to 
accord with the terms of agreement between the commissioning couple and 
the surrogate mother. 
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SCHEDULES 
SCHEDULE 1 



ATDPlicatioTi of Adoption Act (Scotland) 1978 provisions with modifications 



Column 1 



Column 2 



(Provisions of the 1978 
Act) 

Section 6 (duty to 
promote the welfare of 
the child) 



(Modification) 



(i) For the words ”the adoption of a child” 
are substituted the words ''an application for 
a parental order under section 30 of the Act 
of 1990” . 



(ii) The words ”or adoption agency” are 
omitted. 



Section 12(1) (2) (3) (4) 
and (6) (adoption 
orders) 

Section 12(1) 



(iii) The words "and shall so far as 
practicable” to the end are omitted. 

For the words ” an adoption order”, wherever 
they occur, are substituted the words ”a 
parental order”. 

For the words ”the adopters” are substituted 
”a husband and wife (within the meaning of 
the said section 30 of the Act of 1990)”. 



Section 12(2) 
Section 12(3) 



Section 12(4) 
Section 12(6) 



There is no modification to this subsection. 

For the words ”(not being one of the 
adopters)” are substituted the words ”(not 
being either the husband or the wife)”. 

There is no modification to this subsection. 

For section 12(6) is substituted the following 
”A parental order may subject to the 
provisions of that section, contain such 
terms and conditions as the court thinks 
fit”. 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
Section 24 ~ (restrictions on making adoption orders) 

Changes to section 24: 

The words "an adoption order" are substituted by "a parental order" 
wherever they occur. In section 24(l)the words "a British adoption 
order" ai*e substituted by "such an order". In section 24(2) the words 
"that the applicants have not, as respects the child, contravened 
section 51" are replaced by "within the terms of section 30(7) of that 
Act". 

Effect: 

This enables the court not to hear an application for a parental order 
where a previous application has been rejected unless there is a good 
reason. 

Good reasons are listed as: 

1. The court, when refusing the oidgmal application, ruled that this 
section should not apply to a second application; or 

2. It appears to the court that a change of circumstances allow the court 
to proceed with the application. 

A parental order cannot be made unless the court is satisfied that no 
money or other benefit (other than expenses - section 30(7) of the HF&E 
Act) has changed hands between the surrogate parent (s) and the 
commissioning couple. 

Section 26 - (Care etc of a child on refusal of adoption order) 

Changes to Section 26: 

In section 26(1) the words "for an adoption order in relation to a child 
under the age of 16 years the court refuses to make the adoption order 
then" ar-e substituted with "for a parental order under section 30 of the 
Act of 1990 the court refuses to make an order then". Part (b) is 
expanded, after the words "either of the parents" are inserted the words 
"meaning the mother or father within the meaning of section 27 or 28 
respectively of the Act of 1990". 

Effect 

If the court decides that an order should be refused and there are 
circumstances whereby the child should be with an 
person the court may place the child in the care of a local 



exceptional 

independent 

authority. 
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Sciu tion 24(1) 
(restrictions on making 
adoption orders) 



Section 24(2) 



Section 26(1) (care etc 
of child on refusal of 
adoption order) 



Section 26(2) and (3) 



(i) For the words "an adoption order" are 
substituted the words "a parental order". 

(ii) For the words "a British Adoption 
Order" are substituted "such an order". 

(i) For the words "an adoption order" are 
substituted the words "a parental order". 

(ii) For the words "that the applicants" to 
the end are substituted the words "within 
the terma of section 30(7) of the Act of 
1990" . 

(i) For the words "for an adoption order 
in relation to a child under the age of 

16 years the court refuses to make the 
adoption order then" are substituted the 
words "for a parental order the court 
refuses to make an order then". 

(ii) In paragraph (b) after the words 
"either of the parents" are inserted the 
words "meaning the mother or father within 
the meaning of Section 27 or 28 respectively 
of the Act of 1990". 

There are no modifications to these 
subsections . 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
SectioTi 27 - (restrictioTis on remova l while an applicatl9n is pendi i^ 

ChaiigeB to Section 27; 

In section 27(1) the words "an adoption order is 
the narent or guardian of the child has agreed to th S 

IM^ordtr O^hether or not he knows the identity of ^e apph^ant) 
are substituted by ”a parental order under section 30 

is pending*^ and the words ^he person” and ”that person are substituted 
by "the persons” and "those persons" respectively. 

In Section 27(3) the words "subsection .(1) or (2)” are substituted by 
"subsection (1)^- 

Effect: 

In order to ensure the care and protection of a child who is the subject 
If a parental order application, the child is to remain in the custody of 
the cSnmissioning couple making the application for a parental order. 

If 'for example, agreement to the parental order is contested ^e cMd 
cannot be removed by the surrogate mother or guardian without the leave 

of the court. 

Section 29 - (return of a child taken away in breach of section 27 or 28 
of the Adoption Act 1976)_ 

Changes to Section 29 

In section 29(1) and section 29(2) the words "section 27 or 28, or 
section 27 or 28 of the Adoption Act 1976" are substituted by sections 27 
o^^ection 27 of the Adoption Act 1976 or Article 28 of the Adoption 

(Northern Ireland) Order 1987". 

In section 29(1) the word "applicant" is substituted by "applicants". 

In section 29(2) the word "applicant's" is substituted by "applicants'". 

Effect: 

This covers a situation where the child has been taken av:ay firom t^ 

couple’s home without the leave of the court. -The court 
Sr^wer to order the return of the child whe^ thert is a treacW 
section 27 or to prevent a person from removing the child. The court 
Sf Xo act where there if a breach of the equivalent provision in 
England and TJales or Northern Ireland. 
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^Section 27(1) 
(restrictions on removal 
of child while application 
is pending). 



^Section 27(3) 



Section 29 (Return of 
child taken away in 
breach of section 27) 



(i) For the words ''an adoption order is 
pending in a case where a parent or 
guardian of the child has agreed to the 
making of the adoption order (whether or 
not he knows the identity of the applicant)" 
are substituted the words "a parental order 
under section 30 of the Act of 1990 is 
pending" . 

(ii) For the words "the person" and "that 
person" are substituted respectively "the 
persons" and "those persons". 

For the words "subsection (1) or (2)" are 
substituted the words "subsection (1)”. 

(i) For the words "section 27 or 

28, or section 27 or 28 of the Adoption 
Act 1976 or Article 28 or 29 of the Adoption 
(Northern Ireland) Order 1987" wherever 
they occur are substituted the words 
"section 27 as modified by the Regulations of 
1993 or section 27 of the Adoption Act 1976 
as modified by the Parental Orders for 
Gamete Donors Regulations 1993 or Article 28 
of the Adoption (Northern Ireland) Order 
1987 as modified by the Parental Orders for 
Gamete Donors Regulations 1993". 

(ii) For the words "applicant" and 
"applicant’s" where they occur are 
substituted respectively "applicants" and 
"applicants’" . 



^Section 27(1) has been amended by the Health and Social Services and 
Social Security Adjudications Act 1983, Schedule 2, paragraph 43. 

^Section 27(3) has been amended by virtue of the Criminal Procedure 
(Scotland) Act 1975, as 289F and 289G. 



’*Section 29 has been amended by the Health and Social 

Social Security Adjudications Act 1983, Schedule 2, paragraphs 43 and 44 

and the . Children Act 1989, Schedule 10, paragraph 39. 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
2. Effect of a parental order 



Section 39 - (status conferred by adoption) 

ChangeB to section 39: 

In section 39(1) the words "an adoption order are substituted by "a 
parental order under section 30 of the Act of 1990", paragraph (a) is 
substituted in its entirety and the words "the adopters or adopter" are 
substituted by "that husband or wife". 

In section 39(4) the words "subject to the provisions of this Part, this 
section" are substituted by "this section", in paragraph (a) the words 
"this Act" are substituted by "this Act as modified by the Regulations of 
1993" and the word "and", at the end of paragraph (a), is omitted. 

Effect: 

39(1) This ensures that a child who is the subject of a parental order is 
treated in law, as the child of the marriage of the couple who obtain the 
parental order (whether the child was bom before or after the marriage 
took place). (This re-iterates section 30(1) of the HF&E Act). 

39(4) This section means that the child is a child of the commissioning 
couple for the purpose of enactments or instruments (ie statutory 
instruments) that have been passed or made before a parental order has 
been made. 
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^Section 39(1) (status 
conferred by adoption) 



Section 39(4) (a) 



(i) For the words ”an adoption order'^ are 
substituted the words ’’a parental order’’. 

(ii) For paragraph (a) is substituted the 
following: 

”(a) in relation to the husband and wife who 
have obtained such an order as a child of 
the parties to that marriage (whether or not 
he was in fact bom after the marriage was 
constituted)” . 

(iii) Paragraph (b) is omitted. 

(iv) For the words ”the adopters or adopter” 
are substituted the words ”that husband and 
wife”. 

(i) For the words ” Subject to the provisions 
of tliis Part, this section” are substituted 
the words ”This section” 

(ii) In paragraph (a) for the words ”this 
Act” are substituted the words ”this Act as 
modified by the Regulations of 1993”: the 
word ”and” is omitted. 



'section 39 was amended by the Incest and Related Offences (Scotland) 
Act 1986, Schedule 1, paragraph 5. 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
3. Registration 



Section 45 (Adopted Children Register) 

Changes to Section 45 

The words "Adopted Children Register" are substituted by the words 
"Parental Order Register" each time they appear in section 45. 

Section 45(1) the words "adoption orders" are replaced by "parental 
orders" . 

Section 45(2) the word "adoption" is substituted by "parental order" and 
the words "adopted person" are substituted by "the person who is the 
subject of the said parental order". 

Section 45(4) the word ""Adopted" is substituted by ""Parental Order." 

Section 45(5) the words "an adopted person" are substituted by "a person 
who is the subject of a parental order and," the words "a local authority, 
Board or adoption society falling within subsection (6)" are substituted 
by "a local authority or Board falling within subsection (6) or adoption 
society falling within paragraph (b) of subsection (6B)" and the words 
"for that adopted i>erson" are substituted by "for that person". 

Effect: 

45(1) Requires the Registrar General for Scotland to maintain a Parental 
Order Register at the General Register Office, similar to the Adopted 
Children Register. 

45(2) Provides for a certified copy of an entry in the Parental Order 
Register to be received as evidence of the birth of the child, in the same 
way as a certified copy of an entry in the Register of Births. 

45(3) Requires the Registrar General for Scotland to maintain an index of 
the Parental Order Register at the General Register Office; and to 
provide that any p>erson is entitled to search the index and bo supplied 
with a certified copy of an entry in the Register on the same basis as for 
the Register of Births. 

45(4) Requires the Registrar General for Scotland to maintain any other 
necessary records to link an entry in the Register of Births with a 
corresponding entry in the Parental Order Register. 

45(5) Provides that the records referred to in section 45(4) above are not 
open to public inspection or search and that information from those 
records can only be supplied under an order of the court. 
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Section 45 (Adopted Children Kegister) 



Section 45 (Adopted 
Children Register) 

Section 45(1) 

Section 45(2) 

Section 45(3) 

Section 45(4) 

Section 45(5) 



For the words "Adopted Children Register" 
wherever they occur, are substituted the 
words "Parental Order Register". 

For the words "adoption orders" are 
substituted the words "parental orders". 

For the word "adoption" is substituted the 
words ""parental order". For the words 
"adopted person" are substituted the words 
"the person who is the subject of the said 
parental order". 

There is no further modification to this 
subsection . 

For the word ""Adopted" is substituted 
the words ""Parental Order" 

(i) For the words "an adopted person" are 
substituted the words "a person who is the 
subject of a parentEil order and" . 

(ii) For the words "a local authority, Board 
or adoption society falling within subsection 
(6)" are substituted the words "a local 
authority or Board falling within subsection 
(6) or adoption society falling within 
paragraph (b) of subsection (6B)". 

(iii) For the words "for that adopted 
person", are substituted the words "for 
that person". 
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EXPLANATORY NOTE - NOTE PART OF THE REGULATIONS 
Changes to Section 45 (continued); 

Section 45(6) the words ’’an adopted person” are substituted by ”a person 
who is the subject of a parental order”, and the words ” ad option order” 
are substituted by ”parental order” wherever they occur in paragraphs 
(a)(ii), (b)(h) and (c)(ii). Paragraph (d) is omitted in its entirety. 

Section 45 (6A) the words ”an adopted person” are substituted by ”a 
person who is the subject of a parental order and”, and the words "to 
which the adopted person” are substituted by "to which that person”. 
Paragraph (b) is omitted in its entirety. 

Section 45 (6B) is replaced in its entirety. 

Effect: 

Section 45(6) (BA) and (BB) enable a person to obtain counselling if he 
so requests having been furnished with information from the Parental 
Order Register, or any other related books or indexes, which indicates 
that person was the subject of a parental order and requires the 
Registrar General for Scotland to advise that person that counselling is 
available . 
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Section 45(6) 



Section 45 (6 A) 



Section 45 (6B) 
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(i) For the words ”an adopted person^ are 
substituted the words ”a person who is the 
subject of a parental order” . 

(ii) In paragraph (a)(ii), (b)(ii) and (c)(ii) 
for the words "adoption order” are 
substituted the words "parental order”. 

(iii) Paragraph (d) is omitted. 

(i) For the words "an adopted person” are 
substituted the words "a person who is the 
subject of a parental order and”. 

<ii) Paragraph (b) is omitted. 

(iii) For the words "to wliich the adopted 
person” are substituted the words "to which 
that person”. 

For paragraphs (a) and (b) are substituted 
the following: 

"(a) any local authority falling within 
subsection (6) (a); and 

(b) any adoption society approved under 
section 3 of the Adoption (Scotland) Act 1978 
so far as it is acting in Scotland for the 
purposes of counselling in relation to 
parental orders”. 
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EXPLANATOKY NOTE - NOT PART OF THE REGULATIONS 



Changes to Section 45 (contirmed) 

Section 45(7) the words ”an adopted person” are substituted by "a person 
who is the subject of a parental order”, the words ”a local authority, 
board or adoption society falling within subsection (6)” are replaced by 
”local authority or Board falling within subsection (6) or an adoption 
society falling within paragraph (b) of subsection (6B),” and the words 
”the local authority. Board or society” are substituted by the local 
authority, Board or such a society” and the words ”the adopted j»€rson” 
are substituted by ”that person”. 

Section 45(9) the word ”adoptions” is substituted by ”parental orders” 
and the words ”adoption orders” are substituted by ”such orders”. 

Effect: 

45(7) Requires the Registrar General for Scotland, on payment of a fee, 
to provide, to the local authority, Board or adoption society providing 
the counselling, an extract from the register of births relating to the 
person who will receive the counselling. 

45(9) Provides for the registration and amendment of parental orders. 

45(10) Defines those who may provide counselling in Northern Ireland and 
England and Vfales. 

4. Prohibition against Advertisements 
Section 52 - (restrictioTi against advertisementE) 

Changes to section 52 

Paragraphs (a), (b) and (c) of section 58(1) have been substituted by 
the following: 

”(a)that a person is or may be willing to enter into an arrangement with 
a view to making an application under section 30 of the Act of 1990, or 

(b) that a person is or may be willing to negotiate or facilitate the 
making of such an arrangement vdth a view to the making of such an 
application - 

Effect: 

These regulations do not affect the prohibition against advertising 
contained in the Surrogacy Arrangements Act 1985. 

These regulations will make it unlawful to publish an advertisement 
indicating that a person may be willing to enter into an arrangement for 
the purpose of section 30 or that a person may be willing to negotiate or 
facilitate such an arrangement. 

A person who contravenes this provision is guilty of an offence and liable 
on summary conviction to a fine. 
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’section 45(7) (D For the words "an adopted person" are 

substituted the words ”a person who is the 
subject of a parental order”. 

(ii) For the words ”a local authority, B^rd 
or adoption society falling within subsection 
(6)” are substituted the words ”a local 
authority or Board falling within 
subsection (6) or an adoption society falling 
within paragraph (b) of subsection (6B)”. 

(iii) For the words ”the local authority, 
Board or adoption society’’ are substituted 
the words ”the local authority, Board or 
such a society”. 

(iv) For the words "the adopted person” 
are substituted "that person” . 



Section 45(8) 



There is no further modification to this 
subsection. 



Section 45(9) 



Section 45(10) 

Section 52(1) (restriction 
on advertisements) 



Section 52(2) 



(i) For the word "adoptions" is 
substituted the words "parental orders". 

(ii) For the words "adoption orders" are 
substituted the words "such orders”. 

There is no modification to this subsection. 

For paragraphs (a), (b) and (c) are 
substituted the following - 

"(a) that a person is or may be wi^ng to 
enter into an arrangement with a view to 
making an application under section 30 of 
the Act of 1990, or 

(b) that a person is or may 1:^ willing to 
negotiate or facilitate the making of such an 
arrangement with a view to the making of 
such an application. 

There is no modifiction to this subsection. 




^Section 45 was amended by paragraph 41 of Schedule 10 to the Children 
Act 1989. 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 



5. Procedure 

Section 55 - (evidence of agreement and consent) . 

CbangeB to section 55 

In section 55(1) the words ^this Act” are substituted by ”section 30 of 
the Act of 1990” and the words ” (other than an order to which section 
17(6) applies” are omitted. 

Effect: 

This allows any agreement or consent required by section 30 of the HF&E 
Act to the making of a parental order, to be given in writing. If the 
document signifying agreement or consent is witnessed in accordance with 
the rules made under section 59 (as applied with modification by these 
regulations) it is admissible as evidence without further proof of the 
signature of the person who signed it. 

A document which has been witnessed according to the rules is presumed 
to be so witnessed on the date and at the place specified unless it is 
proved to the contrary. / 

Section 56 - (Courts) 

Changes to section 56. 

Section 56 is replaced in its entirety. 

Effect: 

Defines the courts to which an application for a parental order may be 
made as the Court of Session or the sheriff court, in accordance with 
section 30(8) (b) of the Human Fertilisation and Embryology Act 1990. 

(c) Section 57 - (proceedings to be in private 

-f-,. 

Changes to section 57 

The words ”under Part II, section 29 or section 49” are substituted by 
”under section 29 or in relation to a parental order” . 



Effect: 



Proceedings concerning parental orders should be heard in private, 
unless the court directs otherwise. 
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Section 55 (evidence 
of agreement and 
consent) 



Section 56 (Court) 



For the words ''this Act” are substituted the 
words ^section 30 of the Act of 1990” ; 

The words ”( other than an order to which 
section 17(6) applies)” are omitted. 

For this section is substituted the following 
section: - 

”(1) In this Act as modified by the 
Regulations of 1993, "authorised court" as 
respects an application for a i>arental order 
means - 

(a) the Court of Session; 

(b) the sheriff court of the sheriffdom 
witliin which the child has its home. 

(2) Subsection (1) does not apply in the 
case of an application under section 29 but 
for the purposes of such an application the 
following are authorised courts - 

(a) if there is pending in respect of the 
child an application for a parental order, the 
court in which that application is pending; 

(b) in any other case. 

(i) the Court of Session 

(ii) the sheriff court of the sheriffdom 
within which the applicants reside". 



(c) Sectif'U 57 
(proceedings to be in 
private) 



For the words "under Part II, section 29 or 
section 49" are substituted the words "under 
section 29 or in relation to a i>arental 
order" . 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
Section 58 * Curators ad litem and reporting officers) 

Changes to section 58 



Effect: 

This makes provision for the appointment of a curator ad litem in all 
parental order cases. The duties of the curator ad litem are intended to 
safeguard the interests of the child. 

The reporting officer will act for the purpose of witnessing agreements 
and performing other duties as the rules made under section 59 (as 
applied with modification by these regulations require), may prescribe. 
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Section 58 (Curators 
ad litem and reporting 
officers) 
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For section 58 is substituted the following: - 

'^(1) For the purpose of any application for a 
pai'ental order, rules shall provide for the 
appointment, in such cases as are 
prescribed- 

(a) of a person to act as curator ad litem of 
the child upon the hearing of the 
application, with the duty of safeguardmg 
the interests of the child in the prescribed 
manner; and 

(b) of a person to act as reporting officer 
for the purpose of witnessing agreements to 
the parental order and performing such 
other duties as the rules may prescribe. 

(c) A person appointed as reporting officer 
may be the same jjerson as is appointed as 
curator ad litem but shall not be any person 
or the employee of any i>erson holding a 
licence granted under section 11 of the Act 
of 1990. 

(2) Rules may provide for the reporting 
officer to be appointed before the application 
is made . ^ 
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EXPLANATORY NOTE « NOT PART OF THE REGULATIONS 
Section 59 ~ (Rules of procedure) 

ChangeB to Bection 59(1): 

Section 59 is replaced in its entirety. 

Effect: 



Rules of the court shall be made for procedure relating to and incidental 
to applications for parental orders. These are matters for the Sheriff 
Court Rules Council and the Court of Session Rules Council. 

Section 60 (Orders, rules and regulations) 

Changes to section 60: 

In section 60(1) the words ”this Act” are substituted by "this Act as 
modified by the Regulations of 1993". 

In section 60(2) the words "This Act, except section 3(1)" are 
substituted by "this Act as modified by the said Regulations". 

Section 60(3) is omitted in its entirety. 

In section 60(4) the words "this Act" are substituted by "this Act as so 
modified" . 



In section 60(5) the words "this Act" are substituted by this Act as so 
modified" . 

In section 60(7) the words "this Act" are substituted by "this Act as 
modified by the said Regulations", 

Effect: 

Any power to make regulations or orders on the Secretary of State or 
Registrar General for Scotland under the 1978 Act as modified uieans that 
they are made by Statutory Instrument. The regulations may be made by 
statutory instrument . 

Section 61 - (Offences by bodies corporate) 

Changes to Section 61 

The words "under this Act" are substituted by "under this Act as 
modified by the Regulations of 1993". 

Effect: 

Any offence committed under the 1978 Act as modified by a limited 
company which is proved to have been committed with consent or 
connivance by any director, manager, member of a committee, secretary 
of other officer or body, that person as well as the limited company shall 
be liable for prosecution. 
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Section 59 (Rules of 
procedure) 



Section 60 (Orders, 
rules and regulations) 



For section 59 is substituted the following: - 

"Provision shall be made by act of 
with regard to any matter to be prescribed 
under this Act as modified by the 
Reeulations of 1993 and generally with 
rerard to all matters of procedure and 
incidental matters arispg out of M 
application under section 30 of the Act <rf 
1990 and out of this Act as and 

for carrying this Act as so modified into 

effect . 

(i) In subsection (1) the words ’;this Act" 
are substituted the wor^ "this Act as 
modified by the Regulations oi ias<i . 

Cii) In subsection (2) for the words 

Act, except section said 

the words ""this Act as modified by the said 

Regulations” , 

(iii) Subsection (3) is omitted. 

(iv) In subsecUon (4) for the words 

Act" are substituted the words this Act as 

SO modified”. 

(V) in subsecUon (5) for the «ords 

Act" are substituted the words this Act as 

SO modified” . 

(vi) There is no modification to subsection 

( 6 ). 

(vii) In subsection (7) for the words "^s 
Act" are substituted the words tins Act as 
modified by the said Regulations . 



Section 61 (Offences 
by bodies corporate) 



? the words "under are 

ostituted the words 

dified by the Regulations of 199^ • 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
SectioTi 65 - (InterpretatioTi) 

ChangeE to sectioii 65: 

Section 65(1) is replaced in its entirety. 



NER00146.063 



29. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Section 65 
( In t ^ 



For subsection (1"> is substituted the 
following:- 



«a) In this Act as 
Begulations of 1993, 
otherwise requires ■ 



modified by the 
unless the context 



”Act of 1990^^ means the Human Fertilisation 
and Embryology Act 1990; 



"authorised court" shah be construed in 
accordance with section 56; 



"body of persons" raeans any body of 
persons, whether incorporated or 
unincorporated ; 



” guardian” means 

(s') a person appointed by d^d or 
a court of competent juns^ction to be the 
guardian of the cliild, [and 

Cb) includes the mother of ^e chhd 
the leaning of section 27 of the Act of 1990 
or the father of the child within the meaning 
of section 28 of that Act}. 

"local authority" means » 
council and, in section 45 as modified ^7 
p^^dations of 1993 includes the council of a 
coMty (other than a metropolitan “ 

borough or the Common Council of 

the City of London; 

"parental order" means an order under 
section 30 of the Act of 1990, 

"prescribed" means prescribed by act of 
sederunt; 

"Registrar General for Scotland" means the 
Rep^trS General of Births, Deaths and 
Marriages for Scotland; 

"Regulations of 1993" means the P^ntal 
Orders to Gamete Donors (Scotland) 
Regulations 1993; 

^rules'' means rules made by act of 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
Changes to section 65 (continued) 

Section 65(2) is omitted in its entirety. 

Section 65(3) is omitted in its entirety. 

In section 65(4) the words ”in this Act” are substituted by ”in this Act 
as modified by the Regulations of 1993”. 

Section 65(5) is replaced in its entirety. 

Effect: 

Expressions are defined as used in the 1978 Act as modified for the 
purpose of parental orders. 
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Section 65(2) 
Section 65(3) 
Section 65(4) 

Section 65(5) 
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This subsection is omitted. 

This subsection is omitted. 

For the words ^’in this Act” are substituted 
the words "in this Act as modified by the 
Regulations of 1993”. 

For subsection (5) is substituted the 
following subsection: - 

(a) a i*eference to a numbered section or 
Schedule is a reference to the section as so 
modified of or the Schedule as so modified 
to, this Act as so modified so numbered; 

(b) a reference in such a section to a 
numbered subsection is a reference to the 
subsection as so modified of that section so 
numbered; 

(c) a reference in such a section, subsection 
or Schedule to a numbered ijaragraph is a 
reference to the paragraph as so modified of 
that section, subsection or Schedule so 
numbered . 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
7. Registration Provisions in Schedule 1 (Registration of Adoptions) 

Changes to Schedule 1: 

Paragraphs 1 to 7 are replaced in their entirety by paragraphs 1 to 5. 
Effect; 

Paragraph 1(1) requires that every parental order must include a 
direction to the Registrar General for Scotland to make an entry in the 
Parental Order Register in such form as the Registrar General for 
Scotland may si>ecify by regulations. 

Paragraph 2 provides that to comply with the requirement of 

paragraph 1(1), the court may determine the date of the child’s birth if 
necessary, treat him as having been bom in Scotland if it appears he was 
bom in the UK but it is not known where and allows the country of birth 
to be omitted if it appears he was bom in the UK and it is not known 
. where . 

Paragraph 1(3) requires that every application for a parental order in 
respect of a child whose birth was registered in Scotland is accompanied 
by an extract of the entry of the child’s birth. 
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Snhedule 1 f Registration 
of Adoptions) 

Schedule 1 
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of 



For paragraphs 1 to 7 are substituted the 
following:- 

'^1(1) Every parental order made under 
section 30 of the Act of 1990 shall contain a 
direction to the Registrar General for 
Scotland to make in the Parental Order 
Register maintained by him an entry 
recording the order in such form as the 
Registrar General for Scotland may by 
regulations specify. 

(2) For the purposes of compliance with the 
requirements of sub-paragraph (1) as 
modified by the Regulations of 1993- 

(a) where the precise date of the child’s 
birth is not proved to the satisfaction of the 
court, the court shall determine the probable 
date of his birth and the date so determined 
shall be specified in the order as the date of 
his birth; 

(b) where the country of birth of the child 
is not proved to the satisfaction of the 
court, then, if it appears probable that the 
child was bom within the United Kingdom, 
the Channel Islands or the Isle of Man, he 
shall be treated as having been bom in 
Scotland, and in any other case the 
particulars of the country of birth may be 
omitted from the order and from the entry in 
the Parental Order Register; 

and the names to be specified in the order 
as the name and surname of the child shall 
be the name or names and surname stated in 
that behalf in the application for the order, 
or, if no name or surname is so stated, the 
oidginal name or names of the child and the 
surname of the applicant. 

(3) There shall be produced with every 
application for an order in respect of a child 
whose birth has been registered under the 
Registration of Births, Deaths and Marriages 
(Scotland) Act 1965 or under any enactment 
repealed by that Act an extract of the entry 
of the birth. 
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EXPLANATORY NOTE - NOT PAST OF THE REGHLATIONS 
Changes to paragraph 1 of Schedule 1 ( continued) : 

Please see previous page 
Effect: 

Paragraph 1 (4) Requires the Registrar General for Scotland to make an 
entry in the register of births when a parental order has been made. 

Paragraph 1(5) Requires a prescribed officer of the court to notify the 
Registrar General for Scotland when a parental order has been made and 
the Registrar General for Scotland to comply with the directions in the 
order. 

Paragraph 2(1) Requires that where the Registrar General notifies the 
Registrar General for Scotland that a parental order has been made in 
England or 'Wales, the entry in register of births or Parental Order 
Register is marked "Parental Order (England)" or "Parental Order 
(Wales)" as the case may 'be. 

Paragraph 2(2) Requires similar entries to be made in the case of parental 
orders made in Northern Ireland, the Isle of Man or the Channel Islands. 

Paragraph 2(3) This paragraph requires that when the Registrar General 
for Scotland is notified that a parental order referred to in 
paragraphs 2(1) and 2(2) above has "been quashed or revoked, the 
marking of the entry in the Parental Order Register or the register of 
births must be cancelled. 
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Schedule 1 (continued) (4) Where on an application to a court for a 

parental order there is proved to the 
satisfaction of the court the identity of the 
child with a child to whom an entry in the 
register of birth relates, any order made in 
pursuance of the application shall contain a 
direction to the Registrar General for 
Scotland to cause the entry in that register 
to be marked with the words ” Parental 
Order’’ . 

(5) Where a parental order is made, the 
clerk of the court which made the order 
shall cause the order to be communicated to 
the Registrar General for Scotland and ui>on 
receipt of the communication the Registrar 
General for Scotland shall cause compliance 
to be made with the directions contained in 
the order. 

2(1) Where the Registrar General for 
Scotland is notified by the Registrar General 
that a parental order has been made by a 
court in England or Wales in respect of a 
child to whom an entry in the re^ster of 
births or the Parental Order Register 
relates, the Registrar General for Scotland 
shall cause the entry to be marked "Parental 
Order (England) or as the case may be 
Parental Order (Wales)". 

(2) Where the Registrar General for Scotland 
is notified by the authority maintaining a 
register of parental orders in Northern 
Ireland, the Isle of Man or any of the 
Channel Islands that an order has been made 
in that country authorising the parental 
order in respect of a child to whom an entry 
in the register of births or the Parental 
Order Register relates, he shall cause the 
entry to be marked "Parental Order” followed 
by the name in brackets of the country in 
which the order was made. 

(3) Where, after an entry has been marked 
under the foregoing provisions of this 
paragraph, the Registrar General for 
Scotland is notified as aforesaid that the 
order has been quashed, that an appeal 
against the order has been allowed or that 
the order has been revoked, he shall cause 
the marking to be cancelled; and an extract 
of an entry in any register, being an entry 
the marking of which is cancelled under this 
sub -paragraph, shall be deemed to 
accurate if and only if both the marking and 
the cancellation ai'e omitted therefrom. 
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EXPLANATOBT NOTE - NOT PART OF THE REGULATIONS 
Changes to Schedule 1 (continued) 

Please see previous page. 

Effect: 

Paragraph 3(1) allows the court which made the parental order to correct 
any error in the particulars contained in the order; to revoke any 
direction for making an entry in the Register of Births or Parental Order 
Register if the direction was wrongly included in the order; and to amend 
the name of the child as specified in the order if a new name was given 
to the child within one year of the date qf the order. 

Paragraph 3(2) requires a prescribed officer of the court to notify the 
Registrar General for Scotland when a parental order is amended or a 
direction in it revoked, and the Registrar General for Scotland to amend 
the entry in the Parental Order Register or the register of births. 

Paragraph 3(3) requires the court to give directions to the Registrar 
General for Scotland, where a parental order is quashed or an appeal 
allowed against it, to cancel any entry in the Parental Order Register and 
the marking of an entry in the Register or in the register of births. 

Paragraph 4 requires the Registrar General for Scotland to mark the 
entry of a re-registered birth in the same way the original entry was 
marked . 
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Schedule 1 (continued) 






3.-(l) The court hy which a parental 
has “been made may, on the application ol tl^ 
husband and wife who applied for piat order 
or the person who is the subject of tl^t 
order amend the order by the cor^c^on ot 
any error in the particulars contained 
therein and may- 

fa) if satisfied on such an application that 
within one year beginning with the date of 
the order any new name has ^en given to 
that i>erson (whether in baptism or 
otherwise), or taken by him, either in heu 
of or in addition to a name specified in tne 
particulars required to be entered in 
Parental Order Register in pursuance of the 
order, amend the order by substituting 
adding that name in those particulars, as the 

case may require; 

(b) if satisfied on the application of any 
person concerned that a direction for the 
irking of births or the Parental Order 
Register included in the order in pursu^ce 
of sub-paragraph (4) of paragraph 1 above 
was wrongly so included, revoke that 



(2) Where a parental order is amended or a 
direction revoked under sub-paragraph (1) 
above the clerk of the court shall rause the 
amendment to be communicated in 
prescribed manner to the Registrar General 
for Scotland who shall as the case may 



« 



(a) cause the entry in the Parent^ Order 
Register to be amended accordingly; or 



(b) cause the marking of the entry in fte 
register of births or the Parental Order 
Ppffister to be cancelled. 




order. 



4 Without prejudice to any other 

this Act as mSJdfied by the 

1993, after entry in the register of births 

has been marked in accordance 
paragraph 2, the birth is re-registered 
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EXPLANATORY NOTE - NOT PART OF THE REGULATIONS 
Changes to Schedule 1 (continued) 

Please see previous page . 

Effect: 

Paragraph 5 explains that ’’Registrar General" means the Registrar 
General for England and Wales. 
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.mder Section 20(1) of the Registration of 
Births, Deaths and Marriages (Scotland) Act 
1965 (re-registration of birth in certain 
cases), the entry made on re-registration 
shall be marked in the like manner. 

5 In this Schedule ’’Registrar General” 
means Registrar General for England and 
V?ales” . 
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EXPLANATOBY NOTE - NOT PART OF THE REGULATIONS 
SCHEDULE 2 
SectioTi 40 

Changes to section 40: 

In Bection 40(2) the words ’’the Adopted Children Register maintained 
\mder section 22(1) of the Adoption Act 1958” are substituted by ”the 
Parental Order Register maintained under section 45(1) of the Adoption 
(Scotland) Act 1978 as modified by the Parental Orders to Gamete Donors 
(Scotland) Regulations 1993”. 

Section 43 



Changes to section 43: 

In section 43(1) the words ”the Adopted Children Register maintained by 
the Registrar General under section 22 of that Act” are substituted by 
”the Parental Order Register maintained under section 45(1) of the 
Adoption (Scotland) Act 1978 as modified by the Parental Orders to 
Gamete Donors (Scotland) Regulations 1993”. 

Effect: 

Section 40; for the purpose of the modified provisions the Registrar 
General for Scotland will provide an abbreviated certificate in the 
prescribed form based on information contained in the Parental Order 
Register but it shall make no reference to the Parental Order and may be 
obtained only from the Registrar General. 

Section 43; this allows for the name of a child whose birth is registered 
in Scotland and who is the subject of a Parental Order to be changed by 
way of substitution, addition, omission, spelling or hyphenation and to 
have the change recorded by the Registrar General in the Register of 
Corrections Etc. 
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SCHEDULE 2 Regulatioii 2(2) 

Application of the Births, Deaths and Marriages (Scotland) Act 1965 
provisions with modificatiops to parental orders 

In section 40(2) the reference to ''the Adopted Children Register 
maintained under section 22(1) of the Adoption Act 1958" and in 
section 43(1) the reference to "the Adopted Children Register maintained 
by the Registrar General under section 22 of that Act" shall read as a 
reference to "the Parental Order Register maintained under section 45(1) 
of the Adoption (Scotland) Act 1978 as modified by the Parental Orders to 
Gamete Donors (Scotland) Regulations 1993". 
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ANNEX 3 



EXPLANATOEY NOTE - NOT PAET OF THE REGULATIONS 



GLOSSARY OR TERMS 
Birth Parents 



CommiBsioning couple 
Court Rules 



Gametes 

Genetically related 



Curator ad litem 



Husband and wife 
Instrument of Transfer 

Parental der 

Surrogate mother 



the woman who gives birth to a 
child (the surrogate mother), and 
her husband (also known as 
surrogate parents). 

the husband and wife for whom a 
surrogate mother carries a child. 

the rules which govern court 
procedures. These are prei>ared 
by the Sheriff Court Rules Council 
and the Court of Session. 

sperm or eggs. 

a child is said to be genetically 
i*elated to a person if the child was 
conceived using that person’s 
gametes . 

an independent i>erson appointed by 
the court to report in writing on all 
the relevant facts relating to the 
parental order application. 

the commissioning couple 

a document transferring title to 
property eg the conveyance of a 
house. 

an order which provides for a child 
to be treated in law as a child of 
the commissioning couple. 

a woman who carries a child for a 
commissioning couple as a result of 
the placing in her or an embryo, or 
sperm and eggs or through her 
artificial insemination. 
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ANNEX 4 



UVelfare of Children 

6* In reaching any decision relating to an application for a i>arental 
order under section 30 of the Act of 1990 a court shall have regard to all 
the circumstances, first consideration being given to the need to 
safeguard and promote the welfare of the child throughout his childhood; 



The making of orders 

12. (1) A parental order is an order vesting the pe^ntal rights and 

duties relating to a child in a husband and wife (within the meaning of 
section 30 of the Act of 1990) , made on their application by an authorised 

court. 



(2) The order does not affect the parental rights and duties so far as 
they relate to any i>eriod before the making of the order. 

(3) The making of a parental order operates to extinguish - 

(a) any parental right or duty relating to the child which 
immediately before the making of the order was vested in a person 
(not being either the husband or the wife) who was - 

(i) a parent of the child, or 

(ii) a guardian of the child appointed by a deed or by the 
order of a court: 

(b) any duty owed to or by the child - 

(i) to pay or provide ailment in respect of any period 
occurring 5ter the making of the order; 

(ii) to make pa3nnent arising out of i>arental rights and 
duties in respect of such a period . 



(4) Nothi >g in subsection (3) shall - 

(a) extinguish any duty arising under a deed or agreement which 
constitutes a trust or which expressly provides that the duty is not 
to be extinguished by the making of a parental order; 

(b) of itself terminate the appointment or functions of any jud^i^ 
factor loco tutoris or curator bonis api>ointed to administer the whole 
or any part of the child’s estate. 

(6') A parental order may contain such terms and conditions as the court 
thinks fit. 

94 m The court shall not proceed to determine an application for a 
™;^n^ order elation to a child where a previous applicaUon for su^ 
w”?^r mde in relation to the child by the same persons was refused 

by any court unless - 



NEB00146.063 



44. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



(a) in refusing the previous application the court directed that this 
subsection as modified by the Regulations of 1993 should not apply, 
or 

(b) it appears to the court that because of a change in 

circumstances or for any other reason it is proj)er to proceed with 
the application. 

(2) The court shall not make a parental order in relation to a child 
unless it is satisfied within the terms of section 30(7) of the Act of 1990. 

26. (1) Where on an application for a parental order the court refuses 

to make an order then - 

(a) if it appears to the court that there are exceptional 

circiimst^ces making it desirable that the child should be under the 
supervision of an independent person, the court may order that the 
child shall be under the supervision of a specified local authority; 

(b) if it appears to tlie court that there are exceptional 

circumstances making it impracticable or undesirable for the child to 
be entrusted to either of the parents, meaning the mother or the 
father within the meaning of section 27 or 28 respectively of the Act 
of 1990, or to any other individual, the court may by order commit 
the child to the care of a specified local authority. 

(2) Where the court makes an order under subsection (l)(b) the order 
may require the pa 3 nnent by either parent to the local authority, while it 
has the care of the child, of such weekly or other periodical sum towards 
the aliment of the child as the court thinks reasonable. 

(3) Subsections (2), (4) and (5) of section 11 of the Guardianship Act 
1973 (jurisdiction and orders relating to care and custody of children) 
apply in relation to an order under this section as modified by the 

Regulations of 1993 as they apply in relation to an order under that 
section. 



Restrictions on removal of r>iTiri-i*f >T! 

27. (1) While an application for a parental order under section 30 of the 
Act of 1990 is pending, the parent or guardian is not entitled, against 
the will of the person with whom the child has his home, to remo^ the 

child from the custody of those persons except with the leave of the 
court. 



(3) Any person who contravenes subsection (1) as modified by the 
Regulations of 1993 shall be guilty of an offence and liable on summary 
conviction to imprisonment for a term not exceeding 3 months or a fine 
not exceeding level 5 on the standard scale or both. 



29. (1) An authorised court may on the application of a person from 

wh^e rastody a child has been removed in breach of section 27 or 
section 27 of the Adoption Act 1976 as modified by the Parental Orders 
for Gamete Donors Regulations 1993 or Article 28 of the Adoption 
(Northern Ireland) Order 1987 as modified by the Parental Orders for 

Regulations 1993, order the person who has so removed 
the child to return the child to the applicants. 
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(2) An authorised court may on the application of a person who has 
reasonable grounds for believing that another person is intending to 
remove a child from the applicants' custody in breach of section 27 or 
section 27 of the Adoption Act 1976 as modified by the Parental Order for 
Gamete Donors Regulations 1993 or Article 28 of the Adoption (Northern 
Ireland) Order 1987 as modified by the Parental Orders for Gamete Donors 
Regulations 1993 by order direct that other person not to remove the 
child from the applicants’ custody in breach of section 27 or section 27 of 
the Adoption Act 1976 as modified by the Parental Order for Gamete 
Donors Regulations 1993, or Article 28 of the Adoption (Northern Ireland) 
Order 1987 as modified by the Parental Orders for Gamete Donors 
Regulations 1993. 

39. (1) A child who is the subject of parental order shall be treated in 

law - 

(a) in relation to the husband and wife who have obtained such an 
order, as a child of the parties to that marriage (whether or not he 
was in fact bom after the marriage was constituted); 

and as if he were not the child of any person other than that husband 
and wife. 



(4) This section - 

(a) applies for the construction of enactments or instruments passed 
or made before or after the commencement of this Act as so modified 
so far as the context admits; 



45, (1) The Registrar General for Scotland shall maintain at the Genei^ 

Register Officer a register, to be called the Parental Order Register, m 
which shaU be made such entries as may be directed to be made therein 
by parental orders, but no other entries. 



(2) An extract of any entry in the Parental Order Register i^t^ed 
under this section, if purporting to he sealed or stuped witt the ^ “ 
the General Resister Office, sh^, vrithout any fuller or other pjwf rf 
that entrv, be received as evidence of the parental order to i 

relates and, where the entry contains a record of the date of the birth or 
the country of the birth of the person who is the subject of the ^d 
parental OTder, shall also be received as aforesaid as evidence of that 

date or country. 

The Recistrar General for Scotland shall cause an todex of the 
Palen^ oS Register ^ntained under this section to be made 
S to Gene^ Register Officer; and the Register General for 

Scotland shall - 

(a) cause a ^^®earL toe 

person or permit that person to searcn xne xuu 

(b) issue to any person an extract of entry in that register which 
that person may req-uire, 

in all respects upon and otoer^^ as^^’a^Srable under 

regulations as to parent “A (Scotland) Act 1965 in 

^^e^pe^cf r^^ier^fn^xer^ep^Se General Register Office 
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and in respect of the supply from that office of extracts of entries in the 
registers of births, deaths and marriages. 

(4) The Registrar General for Scotland shall, in addition to the Parental 
Order Register and the index thereto, keep such other registers and 
books, and make such entries therein, as may be necessary to record and 
make traceable the connection between any entry in the register of births 
which has been marked ’’Parental Order” pursuEint to paragraph 1 of 
Schedule 1 or any enactment at the time in force and any corresponding 
entry in the Parental Order Register maintained under this section. 

(5) The registers and books kept under subsection (4) shall not be, nor 
shall any index thereof be, open to public inspection or search, nor, 
except under an order of the Court of Session or a sheriff, shall the 
Registrar General for Scotland furnish any information contj^ed in or 
any copy or extract from any such registers or books to any person 
other than a person who is the subject of a parental order and who has 
attained the age of 17 years and to whom that information, copy or 
extract relates or a local authority or Board falling within subsection (6) 
or adoption society falling within paragraph (b) of subsection (6B), which 
is providing counselling for that person. 

(6) "Where the Registrar General for Scotland furnishes a person with 
information under subsection (5) who is the subject of a parental order, 
he shall advise that person that counselling services are available - 

(a) if the person is in Scotland « 

(i) from the local authority in whose area he is living; 

(ii) where the parental order relating to him was made in 

Scotland, from the local authority in whose area the court which 
made the order sat; or 

(iii) from any other local authority in Scotland; 

(b) if the person is in England and Wales - 

(i) from the local authority in whose area he is living; 

(ii) where the parental order relating to him was made in 

England and Wales, from the local authority in whose area the 
court which made the order sat; or 

(iii) from any other local authority in England and Wales; 

(c) if the person is in Northern Ireland - 

(i) from .the Board in whose area he is living; 

(ii) where the parental order relating to him was made in 
Northern Ireland, from the Board in whose area the court which 
made the order sat; or 

(iii) from any other Board; 

(6A) "Where a person who is the subject of a parental order and who is in 
Scotland - 
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(a) is furnished with information under subsection (5), 

any body mentioned in subsection (6B) to which that person applies for 
counselling shall have a duty to provide counselling for him. 

(6B) The bodies referred to in subsection (6A) - 



(a) any local authority falling within subsection (6) (a); 

(b) any adoption society approved under section Z of the Adoption 
(Scotland) Act 1978 so far as it is acting in Scotland for the 
purposes of counselling in relation to parental orders. 

(7) Where a person who is the subject of a parental order has arranged 
to receive counselling from a local authority or Board falling within 
subsection (6) or an adoption society falling within paragraph (b) of 
subsection (6B), the Registrar General for Scotland shall, on receipt of a 
request from the local authority. Board or such society, and on payment 
of the appropriate fee, send to the authority, or Board or society an 
extract of the entry relating to that person in the register of births. 

(8) The provisions of the Registration of Births, Deaths and Marria^s 
(Scotland) Act 1965 with regard to the correction of errors in entries 
Shan apply to the Parental Order Register maintained by the Registrar 
General for Scotland and to registration therein in like manner as they 
apply to any register of births and to registration therein. 

(9) Schedule 1 to this Act as modified by the said Regulations, which, 
among other things, provides for the registration of parental orders and 
the amendment of such orders, shall have effect. 



(10) In this section - 

"Board” means a Health and Social Services Board established under 
Article 16 of the Health and Personal Social Services (Northern 
Iraland) Order 1972; and 



"local authority" , in relation to England and Wales , means the council 
of a county (other than a metropolitan county), a metropolitan 
district, a London borough or the Common Council of the City of 
London. 

52. (1) It shall not be lawful for any advertisement to be published 

indicating - 



(a) that a person is or may be willing to enter into an arr^^ment 
with a view to making an application under section 30 of the Act of 

1990, or 

(b) that a person is or may be jvrimng to negate oivfa^tete the 
making of such an arrangement with a view to the making of such an 

application. 

Anv nerson who causes to be published or hnovringly publishes an 
advertisement in contravention of the provisions of this section shall be 
S^ty of^ an rffence and liable on summary conviction to a fine not 

exceeding level 5 of the standard scale. 
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55. (1) Any agreement or consent which is required by section 30 of 

the Act of 1990 to be given to the making of an order or application for 
an order may be given in writing, and, if the document signifying’ the 
agreement or consent is witnessed in accordance with rules, it shall be 
sufficient evidence vnthout further proof of the signature of the person 
by whom it was executed, 

(2) A document signifying such agreement or consent which purports to 
be witnessed in accordance with rules, shall be presumed to be so 
witnessed, and to have been executed and witnessed on the date and at 
the place specified in the document, unless the contrary is proved. 

58. (1) In this Act as modified by the Regulations of 1993, ’’authorised 

court”, as respects an application for a parental order means - 

(a) the Court of Session; 

(b) the sheriff court of the sheriffdom within which the child has 
its home. 



(2) Subsection (1) does not apply in the case of an application under 
section 29 but for the purposes of such an application the following are 
authoidsed courts - 

(a) if there is pending in respect of the child an application for a 
parental order, the court in which that application is pending; 

(b) in any other case - 

(i) the Court of Session; 

(ii) the sheriff court of the sheriffdom within which the 
applicants reside. 

57. All proceedings before the court under section 29 or in relation to a 
I^rental order shall be heard and determined in private unless the court 
otherwise directs. 



purpose of any application for a parental order, rules 
Shah provide for the appointment, in such cases as are prescrr.i>ed - 



(a) of a jperson to act as curator ad litem of the child upon 
hiring of the application, with the duty of safe-guarding 
Interests of the c hil d in the prescribed manner; and 



the 

the 



(b) of a person to act as reporting officer for the purpose of 
wtnesslng agreements to the parental order and performing such 
Other duties as the rules may prescribe; ^ 



(c) a person appointed as reporting officer may l>e the same person 

M Is ap;^ted u curator ad litem but shall not be any person or 

the employe of any person holding a licence granted under 
section 11 of the Act of 1990. “**aer 



fte aJS“ to ^ reporting officer to be appointed before 
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59. Provision shall be made by act of seder-ant with regard to any matter 
to be prescribed under this Act as modified by the Regulations of 1993 
and generally with regard to all matters of procedure and incidental 
matters arising out of an application under section 30 of the Act of 1990 
and out of this Act as so modified and for carrying this Act as so 
modified into effect. 



60. (1) Any power to make orders or regulations conferred by this Act 

as modified by the Regulations of 1993 on the Secretary of State or the 
Registrar General for Scotland shall be exercisable by statutory 
instrument. 



(2) A statutory instrument containing regulations made under ^y 
provision of this Act as modified by the said Regulations, shall be subject 
to annulment in pursuance of a resolution of either House of Parliament. 



(4) An order made under any provision of this Act as so modified may 
be revoked or varied by a subsequent order under that provision. 

(5) Any order, rule or regulation made under this Act as so modified 
may make different provision for different circumstances and may contain 
such incidental and transitional provisions as the authority making the 
order or regulation considers expedient. 

(6) The Registrar General for Scotland shall not make regulations under 
paragraph 1(1) of Schedule 1 except with the approval of the Secretary 

of State. 



(7) The Statutory Instruments Act 1946 shall apply to a statutory 
instrument containing regulations made for the purposes of t^ Act as 
modified by the said Regulations by the Registrar General for Scotland as 
if the regulations had been made by a Minister of the Crown. 

61. Where an offence under this Act as modified by the Regulations of 
1993 committed by a body corporate is proved to have been co^tted 
with the consent or connivance of or to be attnbutable to any ^ 

the part of, any director, manager, member of the coi^ttee, secve^Ty 
or other officer of the body, he as well as the body sh^ be 
be guilty that offence and shall be liable to be proceeded against an 

punished accordingly. 

65. (1) In this Act as modified by the Regulations of 1993, unless the 

context otherwise requires 



’’Act of 1990” means the Human Fertilisation and Embryology Act 
1990; 

"authorised court" shall be construed in accordance with section 56; 



"guardian” means - 

• (a) a person appointed by deed or J 

competent jurisdiction to be the guardian » 

fbl includes the mother of the child within the meaning 
se^on 27 of the Act of 1990 or the father of the child within 

the meaning of section 28 of that Act]. 
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"local authority" means a regional or islands council and, in 
section 45, includes the council of a county (other than a 
metropolitan county), a metropolitan district, a London borough or 
the Common Council of the City of London; 

"prescribed" means prescribed by act of sederunt ; 

"Registrar General for Scotland" means the Registrar General of 
Bir&s, Deaths and Marriages for Scotland; 

"Regulations of 1993" mean the Parental Orders to Gamete Donors 
(Scotland) Regulations 1993; 

"rules" means rules made by act of sederunt. 

(4) Except so far as the context otherwise requires, any I'eference in 
this Act as modified by the Regulations of 1993 to an enactment shall be 
£x>nstrued as a reference to that enactment as amended by or under any 
other enactment, including this Act. 



(5) In this Act as modified by the Regulations of 1993, except where 
otherwise indicated - 



(a) a reference to a numbered section or Schedule is a refei*ence to 
the section as so modified of or the Schedule as so modified to. this 
Act as so modified so numbered, and 

(b) a reference in such a section to a numbered subsection is a 
refemnce to the subsection as so modified of that section so 



(c) a reference in such a section, subsection or Schedule to a 
mi^r^ ^ra^ph is a reference to the paragraph as so modified 
of that section, subsection or Schedule so numbered. 
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SCHEDUIiE 1 
BEGISTRATIOH 



RegJBtration of orders 



1 (!■) Every parental order made under section 30 of the Act of 1990 

shall cOTit^ r^dteection to the Registrar General for Scotland to make in 
the Parental Order Register maintained Toy 1dm an entry ^cording Xh 
orders sncS Lm ^ the Registrar Gene^l for Scotland may by 

regulations specify. 



(2) For the purposes of compliance vrith the requirements of 
sub-paragraph (1) as modified by the Regulations of 1993 - 



fal where the precise date of the child^s birth is not 
LLf action of the court, the court 

of his birth and the date so determined shall be speciiaea in me 
order the date of his birth> 



fv^^ the country of birth of the child is not proved to the 

Cbl whe +'Uo-rt if 'it oTvr^ pft T»g "Drobable that the child 

satisfaction of the court, u i islands or the Isle 

was born within the United Kingdom, the Channel isianos or wie 

of Man he shall be treated as having been bom in ^ .3 

Register; 



I’Jtgi^^ mror°nam^^^ of ^d^and the surname of the applic^t. 



(3) There shall be pmduced 

iu respect of a cMd wh^e Act 1965 or 

that Act an extract of the entry of the 

birth. 



(4) "Wher. on an application to ® “ 

proved to the satisfaction of births relates, any order made 

?hild to whom an entry n "di^Sion to the Registrar 

fen"r^1rsfotw“?f-u^^^^ the entry in that register to be marked 
with the word ^Parental Order". 



, j «>orio the clerh of the court which made 

(5) Where a parental order ^ communicated to the Registrar 

the order shall cause th ^«oi-nt of the communication the Registrar 

General for Scotland ^^nce to be made with the directions 

General for Scotland shall cause compliance to oe roaa 

contained in the order. 



Ml j ^ 17 -n ryia'nr^ KTorthem Ireland, the Isle of Man 

Registration of orders made in Engiana, worm 

and the Channel Islands 



2. (1) Where the Registrar a coi^ in 

Registrar General that ® entry in the register of ^^^hs 

England in respect of a cMd ^ ^ ReSstrar General for Scotland 

or the Parental Order Register relates, the Kegisirar 
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=;hall r-ause the entry to be marked -Parental Order (England)” or, as the 
case may be, "Parental Order (Wales)". 

Where the Registrar General for Scotland is notified by the auttority 
l^nt^^ a register of parental orders in Northern Ireland, the Isle of 
Man or any of the Channel Islands that an order has been made in tha 
country authorising the parental order in respect of a cMd to whom an 
ent^^ the register of births or the Parental Order Reg^t®r he 

BhaZ cause the entry to be marked "Parental Order , followed by the 
name in brackets of the country in which the order was made. 

f3) Where, after an entry has been marked under the foregoing 
piertsions of this paragraph, the Registrar Gene^ for Scotland is 
notified as aforesaid that the order has been quashed, t^t an app^ 
against the order has been allowed or that the order has b^n revoked, 
he^Siall cause the marking to be cancelled ; and an extract of ^ 
any register, being an entry the marking of wWch is cancelled under this 
sub-paragraph, shall be deemed to be accurate if and only if both the 
marking and the cancellation are omitted therefrom. 

Amendment of orders and rectification of registers 



4. * (1) The court by which a parental order has been made may, on 
the application of the husband and wife who applied for that order or the 
person who is the subject of that order, amend the order by the 
cxurection of any error in the particulars csontained therein, and may - 

(a) if satisfied on such an application that within one year 
beginning with the date of the order any new name has been given 
to that person (whether in baptism or otherwise), or taken by him, 
either in lieu of or in addition to a name specified in the particulars 
required to be entered in the Parental Order Register in pursuance 
of the order, amend the order by substituting or adding that name 
in those particulars, as the case may require; 



(b) if satisfied on the application of any person conceraed that a 
direction for the marking of an entry in the register of births or the 
Parental Order Register included in the order in pursuance of 
sub-paragraph (4) of pau^agraph 1 above was wrongly so included, 
revoke that direction - 



(2) Where a parental order is amended or a direction i*evoked under 
sub-paragraph (1) above, the clerk of the court shall cause the 
amendment to be communicated in the prescribed manner to the Registrar 
General for Scotland who shall as the case may require - 

(a) cause the entry in the Parental Order Register to be amended 
accordingly; or 

(b) cause the marking of the entry in the register of births or the 
Parental Order Register to be cancelled. 

(3) Where a parental order is quashed or an appeal against such an 
order allowed by any court, the court shall give directions to the 
R^istrar General for Scotland to cancel any entry in the Parental Order 
Renter, and any marking of an entry in that Register, or the register 
ci births as the case may be, which was effected in pursuance of the 
order. 
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lyiarldng of entrieB on re-registration of birth 



fS’) Without prejudice to any other provision of this Act as monied by 
the Regulations of 1993, after an entry in the register of births has bren 
marked in accordance with paragraph 2, the birth is re-registered under 
section 20(1) of the Registration of Births, Deaths and Marinag^ 
(Scotland) Act 1965 (re-registration of birth in certain cases), the entry 
made on re-registration shall be marked in like manner. 



(6) In this Schedule "Registrar General" means the Registrar General for 
England and Wales. 
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